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RECENT CASES. 

Assignments — Sale of Expectancy — Validity. — Hudson v. Hudson, 78 
N. E. 917 (III.) — Held, that an estate in expectancy may be the subject of a 
contract of sale which will be sustained when the transaction was fair and 
supported by a valuable and adequate consideration. 

While a mere expectancy could not be released or assigned at common 
law. Hart v. Gregg, 32 Ohio St., 502, nevertheless such an assignment is up- 
held by equity. Parsons v. Ely, 45 111. 232, provides it is without fraud and 
is supported by a valuable consideration. In re Garcelon, 104 Cal. 570. 
Kenney v. Tucker, 8 Mass. 143. Love and affection does not support the 
transaction in the case of an insolvent debtor. Read v. Mosby., 87 Tenn. 
759, and a mere possibility or expectancy, not coupled with any interest in or 
growing out of property, can not be the subject of a valid assignment. 
Jeffres v. Lampson, 10 Ohio St. 101. Nor can the right of re-entry for a 
breach of a condition subsequent before the branch. Ohio Iron Co. v. 
Auburn Iron Co., 64 Minn. 404, for that right is confined to the grantor and 
his heirs and can not be transferred by alienation. Trask v. Wheeler, 89 
Mass., 109. Some early decisions, now overruled, decided that an expectancy 
could not be assigned without the ancestors' written consent. Boynton v. 
Hubbard, 7 Mass. 112, but the want of consent of an insane ancestor will not 
defeat the sale, Hale v. Hallon, 35 S. W. 843. 

Bills and Notes — Draft on Fictitious Payee.— Seaboard Nat. Bank 
v. Bank of America, 100 N. Y., Supp. 740. — Held, that where a draft is 
drawn to the order of an existing firm, which did not know of its issuance, it 
was not drawn to the order of a fictitious payee under the Negotiable Instru- 
ments Law, Laws 1897, p. 724, c. 612, par. 28, subd. 3, unless the drawer had 
no actual knowledge of the existence of such firm and his intent was to make 
it payable to bearer. 

The general rule that a negotiable instrument, made payable to 
a fictious person or order is in effect, an instrument payable to bearer, 
applies only where it is so made with the knowledge of the party making it. 
Armstrong v. Bank, 46 Ohio St. 512; Bennett v. Farnell, 1 Camp. 130. 
The knowledge must be merely that the note is payable to the order of a 
fictitious person or of the maker. Irving Nat. Bank v. Alley, 79 N. Y. 536. 
In many jurisdictions, however, there are contrary dicta. Where a party 
executes a note to the order of a fictitious firm and thereafter the holder in- 
dorses the note in the firm's name, abonafida indorsee may recover against 
the maker, even if the latter was ignorant of the fact that the firm name was 
fictitious. Ort v. Fowler, 31 Kans. 478; Lane v. Krekle, 22 Iowa 399. The 
same rule applies against the first prior indorser in case of a fictitious indorsee. 
Forbes &* King v. Espy, 21 Ohio St. 474. The principle of liability where it 
is existent, rests, in all cases, on the ground of estoppel. Norton on Bills 
and Notes, p. 62, this principle having a very extended application, in order 
to further the credit and circulation of negotiable securities. Story on Notes, 
Sect. 80 ; Frazier v. Massy, 14 Ind. 382. 

Bills and Notes — Sealed Instruments — Recitals. — Jackson v. Augusta 
S. R. Co., 54 S. E., 697 (Ga.) Held, that in order to render a promissory 
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note a sealed instrument, it must be so recited in the body of the note. The 
mere addition of a seal after a signature is insufficient. 

At one time a promissory note in printed form with the printed letters 
" L. S." contained in brackets after the maker's signature, as the only evi- 
dence that it had been sealed, was held to be a sealed instrument. Giles v. 
Mauldin, 7 Rich. Law n (S. C). Proof of the signature of the maker of a 
note, is of itself presumptive evidence of a sealed instrument, Merritt v. 
Cornell, 1 E. D. Smith 335. Also it was held that a promissory note is pro- 
perly sealed even though no scrolled seal be attached near the maker's name 
if it concludes with the words, "Witness my hand and seal." McCarley v. 
Tippah County Sup'rs, 58 Miss. 483. But now the tendency of the courts is 
to construe a promissory note as a sealed instrument only when both the body 
of the note is indicative of a sealed instrument and a scrolled seal is attached 
near the maker's signature. Willhelm v. P 'arte 'one, 72 Ga. 898 ; Carter v. 
Penn, 4 Ala. 140. 

Carriers— Non-Payment of Fare — Rights and Duties of Passengers. — 
Norton v. Consolidated Ry. Co., 63 Atl. (Conn.), 1087. —Held, that a 
passenger who has been ejected from a trolley car for refusing to pay a cash 
fare, having presented a defective transfer, negligently issued, by carrier's 
agent, can merely recover nominal damages for such expulsion, but has a 
remedy for breach of contract. 

The decisions on this subject seem to be in perfect accord. Hibbard v. 
New York and E. R. Co., 15 N. Y. 455, laid down the doctrine "that the 
plaintiff who had a ticket not good for the trip he was making, and who de- 
clined to pay fare, cannot maintain an action for ejection from the train, but 
must look to the breach of contract." In a case where a passenger has a de- 
fective ticket, he should either pay his fare, or quietly leave the train and re- 
sort to his appropriate remedy for any damage sustained. Peabody v. Oregon 
R. <S~» Nav. Co., 21 Ore. 121; Houston &• Texas Cent. R. R. Co. v. Ford, 53 
Tex. 364. In Chicago B. &• Q. R. Co. v. Griffin, 68 111. 499, it was decided 
that if a passenger is given a wrong ticket, it is his duty to pay a second fare 
and that his proper remedy is on an implied contract between him and the 
company. 

Constitutional Law — Right to Jury Trial — Jury of Six Persons. — 
Bettge v. Territory, 87 Pac. 897 (Okl.). Held, that a statute providing that 
a person charged with a misdemeanor may be tried in the probate court by a 
jury composed of six persons is in conflict with the Federal Constitution and 
is therefore void. 

The federal courts and the courts of the territories construe the right to a 
trial by jury in criminal cases, guaranteed by the Federal Constitution, as 
meaning the right to have a jury of twelve persons the first time and in what- 
ever court a person is put on trial. Cooley's Constitutional Law, 321. The 
rules adopted by the state courts, however, in construing the same provision 
in the constitutions of the several states are not so definite. By the weight of 
authority trial by a jury of less than twelve persons, even by consent, is 
mistrial. Cdncemi v. People, 18 N. Y. 128; Harris v. People, 128 111. 585. 
But some jurisdictions hold that, in case of legislative enactment to that effect, 
trial by jury may be validly waived, especially as to misdemeanors. State 
v. Warden, 46 Conn. 349; State v. Albee, 61 N. H. 423. And in most states 
it is held that the right to trial by jury was not intended to apply to the pro- 



